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Petitioner Henry P. Robles appeals a judgment from the United States

District Court for the Northern District of California denying his petition for a writ

of habeas corpus.  We reverse.

1.  Robles contends that his trial lawyer provided ineffective assistance of

counsel under Strickland v. Washington, 466 U.S. 668 (1984), by failing to advise

him of his right to file a direct appeal of his guilty plea in state court. The district

court denied Robles’s pro se petition because he did not provide evidence that he

had available non-frivolous grounds to be raised on appeal.  Roe v. Flores-Ortega,

528 U.S. 470 (2000), which both parties have cited as the controlling precedent for

reviewing Robles’s Strickland claim, forbids courts from requiring such a

showing: “it is unfair to require a [pro se] defendant to demonstrate that his

hypothetical appeal might have had merit before any advocate has ever reviewed

the record in his case in search of potentially meritorious grounds for appeal. 

Rather, we require the defendant to demonstrate that, but for counsel’s deficient

conduct, he would have appealed.”  Id. at 486.  Robles showed that he likely

would have exercised his right to appeal if he had been aware of it.  The pre-

sentence report shows that Robles was interested in exploring his options prior to

the period within which he was required to exercise his right to appeal.  No

evidence contradicted the report.



1 The state has not raised a Teague defense to applying retroactively the
holding of Flores-Ortega – a decision which the Supreme Court characterized as
“break[ing] no new ground,” 528 U.S. at 485.  Any Teague defense is therefore
waived.  See Garceau v. Woodford, 281 F.3d 919, 919-20 (9th Cir. 2002).
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The district court failed reasonably to consider all of the evidence relevant

to Robles’s petition.  Flores-Ortega requires more.  “In making [a Strickland]

determination, courts must take into account all the information counsel knew or

should have known.”  528 U.S. at 480.  “All the information” includes any

evidence relevant to whether Robles desired to appeal his plea before or after it

was entered but before his time to appeal had expired.  Examining only what

Robles did prior to pleading guilty, as the state court seemed to do, unreasonably

applies the holding of Flores-Ortega.1   We therefore reverse the district court’s

dismissal and remand for an evidentiary hearing to determine whether Robles’s

counsel ever consulted his client about his right to appeal.  See Flores-Ortega, 528

U.S. at 478. 

2.  Following the precise procedural sequence we advised petitioners to

pursue in Ford v. Hubbard, 330 F.3d 1086 (9th Cir. 2003), petition for cert. filed,

__ U.S.L.W. __ (U.S. Aug. 8, 2003) (No. 03-211), Robles repeatedly asked the

district court to grant him a stay of his exhausted claims while he litigated his

unexhausted claims in state court.  The district court denied these requests, giving
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Robles the option to pursue only his exhausted claim in federal court or to have his

amended petition dismissed “without prejudice.”

The district court abused its discretion.  This circuit does not require pro se

petitioners to provide compelling excuses when requesting a stay.  See Ford, 330

F.3d at 1099.  Moreover, the district court’s offer to dismiss Robles’s petition

“without prejudice” was precisely the sort of misleading statement we found

unacceptable in Ford — at the time the court offered Robles the chance to

withdraw, his claims would have been time-barred for nearly three months under

AEDPA.  We therefore reverse and remand to the district court to grant Robles’s

request to amend his petition to include all of his exhausted claims.

3.  The district court dismissed Robles’s equal protection challenge, finding

it untimely under AEDPA’s one year statute of limitations.  Though otherwise

time-barred, a claim in an amended petition may “relate back” to the date of the

original pleading if it arises “out of the conduct, transaction, or occurrence set

forth or attempted to be set forth in the original pleading.”  FED. R. CIV. P.

15(c)(2).  Courts in this circuit must construe liberally pro se petitioners’ claims,

especially when reviewing pro se “complaints and motions.”  Zichko v. Idaho, 247

F.3d 1015, 1020 (9th Cir. 2001).  In this case, Robles’s original habeas petition

was plainly based on the same factual predicates as was his later equal protection
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challenge.  Moreover, Robles appended his state petition to his original federal

habeas petition, giving the state sufficient notice to be prepared to answer the

claim.  On remand, the district court should consider Robles’s equal protection

challenge on the merits. 

REVERSED AND REMANDED.


